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OPINION
REVERSED AND REMANDED Susano, J.



We granted the Rule 9, T.R A P., application of Chicago
| nsurance Conpany (“the Insurance Conpany”) in order to determ ne
if the trial court erred when it denied the Insurance Conpany’s
notion to dismss. W find and hold that the Insurance Conpany
Is entitled to summary judgnent. Accordingly, we reverse the
j udgment bel ow and remand to the trial court for the entry of an
order dismssing the plaintiff’s conplaint to the extent that it

seeks to recover against the Insurance Conpany.

This case arises out of personal injuries sustained by
the plaintiff, Ali A -Fatlawy, in an autonobile accident in
Davi dson County. At the tinme of the accident, the plaintiff was
a guest passenger in a vehicle driven by Raed J. Petros. M.
Petros was insured by the Insurance Conpany under a policy of
aut onobi | e i nsurance that included uninsured notorist (“UM)

cover age.

As a result of the accident, the plaintiff filed suit
agai nst a single defendant -- an unknown party identified in the
conpl aint as John Doe. The Insurance Conpany was served with
process pursuant to the provisions of T.C A 8 56-7-1206(a)
(Supp. 1999), a part of the statutory schenme pertaining to
uni nsured notori st coverage. As pertinent here, the conpl aint

al l eges as follows:

That on or about Novenber 23, 1997 at
approximately 02:30 a.m plaintiff...was a
passenger in a 1989 BMWN driven by Raed J.
Petros...[H e was driving west on Madi son
Bl vd. in Nashville, Davidson County,
Tennessee.



At the sane tinme defendant, John Doe, was
driving a vehicle the make and nodel [sic]
was unknown and is still unknown by the
plaintiff, east on Madison Blvd., in the sane
| ane that M. Petros was driving in.

Wiile M. Petros was driving his vehicle west
on Madi son Blvd., the defendant, John Doe
came upon his vehicle [and] in order to avoid
the collision M. Petros turned the wheel of
his vehicle quickly to the right, thereby
running off the road and colliding into a
tree.

It was and is the theory of the plaintiff that the negligence of

John Doe was the sole proxi mate cause of the accident and that

the UM coverage under M. Petros’ policy with the Insurance

Conmpany is applicable to the plaintiff’s claimfor personal

injuries. He relies upon the provisions of T.C A § 56-7-1201(e)

(Supp. 1999):

If the owner or operator of any notor vehicle
whi ch causes bodily injury or property danage
to the insured is unknown, the insured shal
have no right to recover under the uninsured
not ori st provision unless:

(1) (A) Actual physical contact shall have
occurred between the nmotor vehicle owned or
operated by such unknown person and the
person or property of the insured; or

(B) the existence of such unknown notorist is
establ i shed by clear and convi nci ng evi dence,
ot her than any evidence provided by occupants
in the insured vehicle;

(2) The insured or soneone in the insured s
behal f shall have reported the accident to
the appropriate | aw enforcenent agency within
a reasonable tine after its occurrence; and

(3) The insured was not negligent in failing
to determine the identity of the other
vehi cl e and the owner or operator of the
other vehicle at the tine of the accident.



The I nsurance Conpany takes the position that the conpl aint shows
on its face that there was no “[a] ctual physical contact” between
the vehicles involved in this accident. See T.C. A 8 56-7-
1202(e) (1) (A) (Supp. 1999). It further contends that the
plaintiff cannot prove the necessary factual predicate to
establish the alternative basis for UM coverage under the

statute.

Both of the parties cite and rely upon the case of
Fruge v. Doe, 952 S.W2d 408 (Tenn. 1997). W agree that Fruge
controls our decision in this case. The facts of that case, as

taken fromthe opinion, are as foll ows:

On Novenber 8, 1991, shortly before 6:30
p.m, the plaintiffs, Janes R Fruge and Jane
Fruge, husband and wi fe, sustained persona
injuries in an autonobile accident which
occurred as the vehicle operated by M. Fruge
entered Interstate 40 fromFront Street in
Menmphis. According to their deposition
testinmony filed by the insurer, State Farm

I nsurance Conpany, in support of its notion
for summary judgnent, their vehicle was
proceedi ng al ong the approach ranp to I-40
when Ms. Fruge warned M. Fruge, who was

wat ching the traffic approaching on I-40 from
behind his vehicle, that a parked vehicle
with no |ights was obstructing their |ane of
traffic. M. Fruge swerved his vehicle in
order to avoid striking the parked vehicle
and thereby | ost control of his vehicle,

whi ch then crashed into a retaining wall.

| medi ately thereafter, other vehicles were
involved in a collision at the same | ocation.
The plaintiffs’ vehicle did not nake physica
contact with the parked vehicle or any of the
ot her vehicles. The plaintiffs do not know
of any eyewitnesses to their accident.

Id. at 409.



As indicated in the quoted excerpt, the insurance
conpany in Fruge filed a notion for summary judgnent, claim ng
that the UM coverage of its policy did not extend to the facts of
that case. 1In response to the insurance conpany’s notion, the
plaintiff in Fruge filed the affidavit of the investigating

officer. The affidavit provided, in pertinent part, as follows:

Wil e conpleting ny routine investigation, |
not ed the probable source of the resulting
collisions to be a browmn Ford Thunderbird

aut onobi |l e that had apparently ran out of gas
and was bl ocki ng one or nore | anes of

west bound traffic. Al though vehicles either
struck the retaining wall or struck other
vehi cl es, the abandoned autonobil e was not
struck by any of the involved parties. The
abandoned aut onobil e was unlicensed, was

wi thout a driver and had to be towed fromthe
scene by wecker so that the roadway coul d be
finally cleared. | was unable to identify
the driver of the abandoned vehicle and the
vehi cl e was not cl ainmed before being towed to
the City Lot for storage.

Id. at 410.

In reversing the trial court’s grant of summary
judgnment to the insurance conpany, the Suprenme Court held that
the investigating officer’s affidavit reflected testinony that
was “probative of the existence of a notor vehicle the owner and
operator of which are unknown.” 1d. at 412. (Enphasis added).
The Supreme Court went on to note that “[a] jury could find such
evidence is clear and convincing.” |d. The Court concluded that
summary judgnent was not appropriate in view of the officer’s

affidavit.



As applicable to the facts of this case, Fruge
expressly holds that “[i]n order to prevail on a claimfor
uni nsured notorist benefits, the insured!® nust neet the
requi renents of subsections 1(A) or 1(B) and (2) and (3) [of

T.C.A 8 56-7-1201(e)].” 1d. at 410-11. (Enphasis added).

In the instant case, the plaintiff acknow edges that he
cannot bring his case within the purview of subsection (1)(A) of
T.C. A 8 56-7-1201(e), because there was no “[a]ctual physical
contact” between the vehicles as required by that part of the
statute. However, he predicates his entitlenment to relief on the
alternative basis set forth at T.C.A 8 56-7-1201(e)(1)(B), (2)
and (3). He relies on the affidavit of Oficer Janes Bl edsoe,
who investigated this accident. O ficer Bledsoe's affidavit

states, in pertinent part, as follows:

| arrived at the scene of the accident at
0234 hours and observed what | later cane to
know as a red 1989 BMW | i cense nunber
Tennessee 192-ZXR, front |eft fender enbelled
[sic] in atree near the intersection of East
Meade Avenue.

| spoke to M. Raed J. Petros who identified
hi nself as the driver of the 1989 BMW M.
Petros stated that he was traveling west on
Madi son Bl vd. when he observed a car in his
| ane of traffic traveling east.

M. Petros told ne he swerved off of the road
to his right to avoid a collision with the
vehicle and struck a tree.

M. Petros told nme that he could not describe
the vehicle and that he did not know t he
owner of the car.

The insurance company in the instant case admts that the plaintiff --
bei ng a guest passenger -- is covered under its policy with M. Petros.
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The I nsurance Conpany filed a notion to dism ss, noting
that the plaintiff’s conplaint fails to allege that there had
been a col lision between the vehicles. |In addition, the
I nsurance Conpany contends that, in the absence of allegations
bringing this case wwthin the provisions of T.C. A 8§ 56-7-
1201(e)(1)(B), (2) and (3), the conplaint fails to state a cause
of action. As previously indicated, the plaintiff filed Oficer
Bl edsoe’ s affidavit in opposition to the Insurance Conpany’s

noti on.

Whil e we agree that the conpl aint does not allege
contact between the two vehicles, we do not find it necessary to
det ermi ne whether the conplaint alleges a cause of action. Wen
the plaintiff filed the affidavit of Oficer Bl edsoe and the
trial court considered it,? the Insurance Conpany’s notion to
di sm ss becane one for sunmary judgnment, subject to the
provi sions of Rule 56, Tenn.R Civ.P. See Rule 12.02,

Tenn. R G v. P.

W review the trial court’s denial of summary judgnent
agai nst the standard of Rule 56.04, Tenn.R Cv.P., which

provides, in pertinent part, as follows:

the judgnent shall be rendered forthwith if
t he pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file,
together wwth the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnent as a matter of |aw

2The parties agree that the trial court considered the affidavit in
making its decision in this case.



Since our inquiry involves a question of law, there is no
presunption of correctness as to the trial court’s judgnent.

Robi nson v. Oner, 952 S.W2d 423, 426 (Tenn. 1997); Henbree v.
State, 925 S.W2d 513, 515 (Tenn. 1996). In maki ng our

determ nation, we nust view the evidence in a |ight nost
favorable to the nonnoving party, and we nust draw all reasonable
inferences in favor of that party. Byrd v. Hall, 847 S.W2d 208,
210 (Tenn. 1993). Summary judgnent is appropriate only if no
genui ne issues of material fact exist and if the undi sputed
material facts entitle the noving party to a judgnent as a natter

of law. Rule 56.04, Tenn.R Cv.P.; Byrd, 847 S.W2d at 211.

Since this is a no-contact accident, if the plaintiff
is to be successful at trial, he nust be prepared to establish
“[t]he existence of such unknown notorist...by clear and
convi nci ng evi dence, other than any evidence provided by
occupants in the insured vehicle.” T.C A 8 56-7-1201(e)(1)(B)

(Enphasi s added).

The plaintiff contends that O ficer Bledsoe's affidavit
makes out a dispute regarding the existence of the unknown
notori st, thereby nmaking sunmary judgnent inappropriate. GCting
Fruge, he clainms that it is for the jury to decide whether there
is clear and convinci ng evidence of the existence of the other
driver. This position is at odds with the | anguage of the
statute mandating that, in a case involving a no-contact
acci dent, proof of the existence of the unknown driver cannot be
based on “any evidence provided by occupants in the insured

vehicle.” See T.C. A 8§ 56-7-1201(e)(1)(B). Wwen Oficer



Bl edsoe’s affidavit is stripped of statenents nade by M. Petros
to the officer, i.e., stripped of “evidence provided by [an]
occupant[] in the insured vehicle,” it contains no evidence, |et
al one clear and convincing evidence, of the existence of the
unknown notorist. Rather than defeating sunmary judgnent for the
| nsurance Conpany, the affidavit, coupled with the plaintiff’s
adm ssion of no third-party witnesses to the accident, makes out
the I nsurance Conpany’s entitlenent to sunmary judgnment. It is
undi sputed that the plaintiff cannot prove the existence of the
unknown notorist except through the testinony of an occupant of
the insured vehicle. Under the statute, such testinony is not

sufficient, as a matter of law, to prove this critical fact.

Fruge is of no help to the plaintiff in the instant
case. In Fruge, a wtness other than one of the occupants in the

I nsured vehicle testified from personal know edge that there was
a vehicle -- with its lights off -- sitting in and bl ocking a
part of the road in the general vicinity of wecked vehicles
including the plaintiff’s vehicle. 1In the instant case, the

i nvestigating officer has no personal know edge regarding the
exi stence of an unknown notorist. Al of his information about
t he unknown notorist cane froman “occupant[] in the insured

vehicle.” See T.C. A 8 56-7-1201(e)(1)(B).

The I nsurance conpany was and is entitled to sunmary
judgnent. Accordingly, the judgnent of the trial court is
reversed and this case is remanded to the trial court for the
entry of an order dismssing the plaintiff’s conplaint as to the

I nsurance Conpany. Costs on appeal are taxed to the appell ee.



Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

D. M chael Sw ney, J.
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